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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre¬ 
sented: 

1. Whether, the trial court abused its discretion when it lim¬ 
ited further cross-examination into collateral matters? Or 
hearsay testimony? 

2. Whether, the instructions of the court not objected to 
were sufficient to adequately guide the jury in weighing the 
evidence? 

(i) 
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coitnterstatement of the case 

Appellant was indicted on two counts of robbery, February 
1, 1954, under § 2901, Title 22, District of Columbia Code 
(1951) (J. A. 16). He plead not guilty, February 8, 1954, 
was tried by jury and found guilty as charged, May 13, 1954 
(J. A. 17). Appellant was sentenced three years to ten years on 
June 7,1954 (J. A. 17-8). 

The evidence in this case may be summarized as follows: 

Mrs. Alice Nash, complaining witness, testified that on De¬ 
cember 30, 1953 between 2 and 2:30 P. M. she stopped at 
the apartment of Mr. Robert Simpson, 1115 Fifth Street 
NW., District of Columbia, to have Mrs. Simpson accom¬ 
pany her downtown while she paid her rent at Leo Bernstein 
Real Estate Co., 1415 K Street NW. Mrs. Nash explained 
the parking conditions were limited and she planned Mrs. 
Simpson would pay the rent while she, Mrs. Nash, remained 
in the car (J. A. 2) (Tr. 22). 


(l) 
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Mrs. Simpson wasn’t at home, but her husband “told me to 
wait a while” for her, and Mr. Simpson departed for the store 
(J. A. 2, 4). About three or four minutes later a Mr. Joseph 
Chandler entered the premises with appellant behind him 
brandishing “a long gun in his hand, a blue gun” (J. A. 2). 
Appellant shoved Mr. Chandler into Mrs. Nash and “He told 
us to put our hands up and not to move, and throw everything 
we have on the table, our pocketbooks and whatever we have 
in our pockets on the table. He said ‘If I search your pockets 
and find dust in there, I will kill you/ That is what he 
said” (J. A. 3). 

Mrs. Nash said two other men w’ere with appellant at the 
door, one she couldn’t identify, and the other had “a white 
rag over his head” and held a gun, and appellant took her 
pocketbook from the table and gave it to the latter man (J. A. 
3)/ Mr. Chandler removed $8.50 from his pockets and placed 
it on the table (J. A. 3). “He snatched the stuff on the table 
and gave it to the gentleman standing at the door, and he 
started back to the door, and when he got to the door he said, 
‘If any of you stick your head out of the door, this is what you 
will get.’ He pointed the gun at the ceiling and shot the bulb 
out” (id.). 

Mrs. Nash described appellant as wearing a brown lumber 
jacket, brown pants, and a brown hat, and had a moustache and 
goatee (id). She testified she identified appellant for the 
police (Tr. 13-14). 

Mr. Joseph Chandler testified he was planning on visiting a 
sick person in the building at 1115 Fifth Street NW., a Mr. 
Howard McDonald since deceased (J. A. 7), and as he entered 
appellant followed him inside—“Well, when I walked in there, 
the fellow walked in behind me, grabbed me across the shoul¬ 
ders—I thought it may have been somebody that knew me— 
and spun me around, and said ‘Get back in the corner and 
throw up your hands,’ so I threw up my hands” (J. A. 5). Mr. 
Chandler stated he was then walked into the Simpson apart¬ 
ment, and thereafter his account of the robbery agreed in every 
essential respect with that of Mrs. Nash. Mr. Chandler stated 


1 The pocketbook contained $160 (J. A. 16). $72 was for rent (Tr. 21). 
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he identified appellant for the police (J. A. 7). The govern¬ 
ment rested its case. 

Appellant took the stand and testified that he was living at 
25-A (Todd) Place NE., on the 30th of December and was em¬ 
ployed there to care for two stokers. In his spare time, appel¬ 
lant stated he collected “numbers” for complainant Nash and 
two others and the game’s headquarters was 1115 Fifth Street 
NW. (J. A. 8-9). Appellant stated he collected numbers for 
about 30 days and filched “about five or ten dollars and put 
it in my pocket, instead of giving the man all the money”; that 
he was warned about getting “bumped off” and dismissed from 
the numbers operation on December 29th (J. A. 9). 

Appellant alibied his activites on the 30th, stating he was 
tending his stokers about 2:30 p. m., that he left Todd Place 
and went a block away to the Oasis Restaurant and drank some 
beer, then went next door to a barbershop, and thereafter de¬ 
cided against going to a movie and departed for Northeast 
Washington. (J. A. 9-10). Appellant testified he was arrested 
on January 17th after a car accident on that date, for the subject 
crime (J. A. 10). On cross-examination appellant stated two 
witnesses saw him at “Todd Place” during the crucial hours, a 
Vernella Saunders and Deborah Carr, but his attempts to locate 
these women for the trial were unsuccessful because they 
had moved. (J. A. 11). 

Miss Bernice Poindexter, a defense witness, was called to cor¬ 
roborate appellant’s alibi concerning his presence at the Oasis 
Restaurant, 111 Rhode Island Avenue, NW., where she worked. 
Miss Poindexter, testified she remembered seeing appellant at 
the restaurant but could not state what date—only that she 
had seen him “before the first of the year” (J. A. 12). The 
defense rested. 

Mrs. Nash was recalled for rebuttal and denied she was asso¬ 
ciated with appellant in a numbers enterprise or that she had 
ever before seen appellant (J. A. 12-13). 2 

1 Appellant testified that one Sonny Preston was his employer in the num¬ 
bers enterprise bat Mrs. Nash denied knowing anyone by that name. 
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SUMMARY OF ARGUMENT 

I 

Where, appellant’s cross-examination was quite extensive 1 
and thorough, a limitation finally placed on excursions into 
either collateral matters productive of harassment or ventures 
into hearsay testimony, do not support a citation of abuse of 
the court’s discretion. 

II 

Where, the charge of the court covers every essential ques¬ 
tion of law and is sufficient to guide the jury in weighing the 
evidence, the suggestion of error that the court should have sua 
sponte singled out appellant’s testimony and cast it in the 
form of an instruction giving credence to an accountability by 
appellant in regard to absent witnesses to support his alibi, 
is unwarranted. And especially where, the inference to be 
drawn is against appellant. 

ARGUMENT 

I 

There was no abuse of discretion by the trial judge in limiting 
cross-examination of matters collateral and hearsay 

Appellant alleges denial of the right of full cross-examina¬ 
tion (Br. 7). Cross-examination, as exercised by appellant, 
was persistent, extensive and thorough. 3 

1. The trial court ruled one subject of cross-examination 
as—“entirely collateral” * J. A. 4). Complainant Nash testi¬ 
fied in chief to visiting the apartment of one Simpson, of 
waiting for the return of Mrs. Simpson whom she desired to 
accompany her on a trip downtown, and of finally being robbed 
by appellant in the apartment. After cross-examination on 
the circumstances of the “visit,” appellant’s counsel tangen¬ 
tially inquired about “Simpson’s occupation,” as follows: 

Q. What is Mr. Simpson’s occupation? 

‘Government’s case in chief covered 13 pages of transcript, and cross- 
examination covered 20 pages alone. 

‘Chief Judge Bolitha J. Laws. 
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A. I don’t know what he does. He works in Bethesda, 
but I don’t know his work. I think’s he’s working with 
the plumbers. 

Q. You have known him how long? 

A. About seven or eight years. 

Q. You never knew what his occupation was before? 
A. Well, before, he used to work for Capital Transit. 
Q. Does he work for Capital Transit now? 

A. No. 

Q. Is he engaged in the numbers business? 

A. Not as I know. 

Mr. Hantman. I object. 

The Court. Sustained. That is entirely collateral. 

The valued right of cross-examination, Alford v. United 
States, 282 U. S. 687, 51 S. Ct. 218, 75 L. Ed. 624 (1931); 
Wright v. United States, 87 U. S. App. D. C. 67,183 F. 2d 821 
(1950); J. E. Hanger, Inc. v. United States, 81 U. S. App. D. C. 
408,160 F. 2d 8 (147); Lindsey v. United States, 77 U. S. App. 
D. C. 1,133 F. 2d 368 (1942), does not deny the reciprocal power 
of the trial court to restrict cross-examination to its proper 
bounds, Glosser v. United States, 315 H. S. 60, 83, 62 S. Ct. 
457, 86 L. Ed. 680 (1942); Collazo v. United States, 90 U. S. 
App. D. C. 241,252,196 F. 2d 573 (1952), cert . denied, 343 U. S. 
968; Viereck v. United States, 76 U. S. App. D. C. 262, 277-278, 
130 F. 2d 945 (1942 ), reversed on other grounds, 318 U. S. 236. 

In this instance, the collateral excursion was to impeach the 
credibility of complainant Nash, not by contradicting a state¬ 
ment of fact made by the witness to the jury but by way of dis¬ 
crediting the witness’ character generally. The Court, con¬ 
trary to appellant’s assertion (Br. 8), did not cut off in limine 
the line of questioning about Simpson’s occupation but per¬ 
mitted a reasonable latitude of inquiry, Cf. Atlantic Greyhound 
Lines v. Isabelle, 81 U. S. App. D. C. 221, 157 F. 2d 260 
(1946); J. E. Hanger, Inc., supra. When the conduct of the 
examination became undue inquiry into collateral matters the 
court properly exercised its discretion to limit its course. 
Wright v. United States, supra, 87 U. S. App. D. C. at 67-8; 
Lindsey v. United States, supra, 77 U. S. App. D. C. at 2. 
Of course, complainant Nash answered appellant’s “numbers 
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operation” question in the negative. Further examination in 
the light of her answers would have been a needless protraction 
and abuse of the witness. The trial court was within duty to 
anticipate and prevent the occurrence. Lindsey v. United 
States, supra, 77 U. S. App. D. C. at 3. Appellant testified to an 
alleged “numbers operation” involving himself and others, 5 but 
Simpson was not named as a member of the operation. To ap¬ 
pellant’s knowledge, conceding his defense arguendo, Simpson 
wasn’t in the numbers operation (J. A. 8). A fortiori, to allow 
protracted examination after complainant Nash’s denial of hav¬ 
ing such knowledge, would have been merely for harassment. 

The theory of the defense, that complainants Nash and 
Chandler were giving perjurious testimony on a “trumpted-up” 
robbery charge, as punishment for appellant’s withholding 
numbers money, was otherwise assiduously pursued. Thus, 
after the “numbers” issue arose on the “Simpson” question, ap¬ 
pellant’s counsel later asked if adding machines, mechanical 
instruments or equipment was ever seen in the Simpson apart¬ 
ment by either Nash or Chandler. They both replied no (Tr. 
24) (J. A. 8). Defense counsel attempted to place suspicion 
on Mrs. Nash having $160 in her purse for the ostensible pur¬ 
pose of paying rent, or attempting to pay her rent one day 
early. 6 The presence of others in the apartment with Nash and 
Chandler was also pursued, for purposes of testing the presence 
of any numbers operation in the apartment. None of these 
points produced any limitation by the Court on cross-examina¬ 
tion. The theory of the defense was thus fully exploited. The 
nominal limit here imposed on cross-examination was not abu¬ 
sive of the court’s discretion. 

This situation is not unlike the case of Christoff el v. United 
States, 91 U. S. App. D. C. 241, 249, 200 F. 2d 734 (1952), var 
cated on other grounds, 345 U. S. 947, wherein this Court said: 

* * * the cross-examination as a whole was so full that 
we find no such abuse by the limitations imposed as war- 

•AppeUant names Mrs. Nash, a Sonny Preston and a Frederick Lyles 
(J. A. 8). Mrs. Nash in rebuttal denied being in a numbers operation 
with appellant or of knowing Sonny Preston, appellant’s alleged numbers 
“boss” (J. A. 12-3). 

• Mrs. Nash explained her rent was $72 per month. See Tr. 21-2- 
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rants reversal. Counsel was accorded and availed him¬ 
self of the opportunity substantially to exercise his right 
to cross-examine. Therefore a discretion as to its scope 
became lodged in the trial court (cases cited). A rea¬ 
sonable latitude was allowed, including a probing of the 
precise * * * [theory of the defense]. The issue was 
sufficiently and fairly tested before the jury through both 
direct and cross-examination. 

2. There is a second objection urged on another imposed 
limit to cross-examination. This issue concerns hearsay 
testimony. 

On direct examination, Mrs. Nash testified as follows: 

Q. Did there come a time when you saw the defend¬ 
ant, Lee, again? 

A. When I was called down to identify him. 

Q. You went to police headquarters at some future 
date? 

A. Yes, I was called down. 

Q. Was Mr. Chandler with you? 

A. Yes. 

Q. Was there a lineup at police headquarters? 

A. No. He was sitting down when I identified him. 

Q. Were there any other individuals there at the 
time? 

A. Nobody but me and Mr. Roche. 

Q. Who is Mr. Roche? 

A. I think he’s a detective. 

Q. Police officer? 

A. Yes. 

* * * • • 

Q. Were you able to identify Mr. Lee at that time? 

A. Yes. 

Q. Was he the man who had robbed you of $160 and 
your purse? 

A. Yes, sir. 

(Tr. 13-4.) 
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On cross-examination appellant’s counsel asked: 

Q. There was no lineup? You didn’t pick him out. 

A. There was no lineup. 

Q. Didn't the police officer say “This is the manf" 

A. No, he didn't. 

Q. What did he say? 

A. He asked me if I had ever seen that man before, 
and could I identify him. 

Q. Did he say anything else about this man? 

A. Oh, he told me that he had this man, and wanted 
to know if I could identify him. He showed me some 
other pictures. 

Q. Did he tell you anything about those other 
pictures? 

A. No. 

Mr. Hantman. Objection to any conversation. 

The Court. Sustained. 

(Tr. 22-3.) 

Appellant’s counsel didn’t pursue the subject of Mrs. Nash’s 
identification of appellant at the police station—although it 
appears the only limit imposed was introduction of hearsay 
testimony. Mrs. Nash had stated Detective Roche didn’t tell 
her “anything about those other pictures.” It is academic to 
urge a limitation on a matter which didn’t exist—the trial 
court was in effect “warning”—not excluding. 

Mrs. Nash’s identification of appellant for the police and 
her descriptive identification in the court room was posi¬ 
tive. 7 The relevancy of pictures on cross-examination, ob¬ 
viously from the rogues gallery, reveals a potential criminal 

7 Q- Who was this fellow who came in? Do you recognize him?—A. Yes. 
It was Horace Lee. I recognize him. Q. Were there lights in the room?— 
A. Yes. There was one light in the ceiling. Q. How close to Mr. Lee were 
you?—A. Well, he was right up on me, because he shoved Mr. Chandler 
right into me (J. A. 2). Q. Do you recall how Mr. Lee was dressed at 
the time of this alleged robbery?—A. Yes. At the time he robbed me, he 
wore a brown lumber jacket, a brown pair of pants, and a brown hat. 
Q. Did you notice any features about his face?—A. Yes. He had a little 
beard down here (indicating) and a mustache. Q. You mean a little 
goatee?—A. Yes, a little goatee (J. A. 3). 
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record for appellant and, likely, counsel didn’t wish to assume 
the risk of further questioning on that subject. The modus 
operandi of police identification without a lineup is, usually, 
the viewing of pictures from which a selection is made and 
then a check is conducted by personal identification. Thus, 
the subject being broached by appellant, was quickly aban¬ 
doned. The warning of the court is alleged to be the cause; 
actually it was not. The theory of the defense was alibi and a 
trumped-up charge. It was necessary to instill doubt in the 
juror’s minds on identification and it well served that purpose to 
avoid sound police identification. Thus, the subsequent line of 
questioning attempted to shatter complainant Nash’s ability to 
identify appellant by the circumstances of the crime. See 
Tr. 24-8. 

If the subject of police identification was truly desired it 
would have been pursued with respect to complainant Chand¬ 
ler’s testimony. He testified in chief he identified appellant 
for the police; and there was “no doubt” in Chandler’s mind 
that appellant at trial was the criminal (J. A. 7). It is not 
logical to assume the importance of identification by only one 
of two complaining witnesses. Yet, appellant totally aban¬ 
doned the opportunity to reenter the subject. 

Thus, it does not appear to accord with appellant’s claim 
on appeal that “* * * defendant attempted to bring out the 
complete facts with respect to the identification of defendant 
at the police station” (Br. 9). 

Identity and presence of appellant at the scene of the crime 
was a question of fact for the jury, Kerns v. United States, 50 
F. 2d 602 (6th Cir. 1931); Litsinger v. United States, 44 F. 2d 
45 (7th Cir. 1930; Kaplan v. United States, 18 F. 2d 939 (3d 
Cir. 1927), and the evidence thereof was strong. 8 Oberry v. 
United States, — U. S. App. D. C.—(Case No. 12,127, decided 
December 9, 1954). 

Therefore, the two cited limits to cross-examination do not 
indicate any abuse of discretion in the trial judge. 

'Appellant admitted identity with the scene, but placed it on December 
29th (J. A. 9). 
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II 


Singling out appellant’s testimony in a cautionary charge 
would have been misleading and erroneous 

Appellant without offering instructions at trial alleges on 
appeal the charge to the jury was deficient: “The defendant 
attempted # # * to explain the absence of witnesses in his 
support, and the defendant was certainly entitled to have the 
Court explain: (a) that an adverse inference could be drawn 
only if the absence of the witnesses was unexplained; and (b) 
that the adverse inference applied equally to the prosecutor as 
well as the defendant” (Br. 11-2). Appellant alleges his point 
has merit under Rule 52 (b), F. Rules Crim. P. 

The instructions of the court were circumspect in all essen¬ 
tials and particularly highlighted the alibi and “trumped-up 
charge” theory, of the defense. 9 GoodaU v. Urated States, 86 
TJ. S. App. D. C. 148, 180 F. 2d 397 (1950), cert, denied, 339 
U. S. 987. 

The attempt to establish an alibi fell short of the necessary 
corroboration through identifying witnesses. In the opening 
statement on behalf of appellant the defense of albi was 
raised—“* * * that he did not and could not have committed 
this particular offense on this particular day” (Tr. 42-3). 

On cross-examination, appellant boasted he could prove his 

• “The defendant, on the other hand, maintains that he had no part in any 
robbery, that he was not at the premises on the occasion mentioned. He 
maintains, as you recall, that on this particular day at the time of the al¬ 
leged robbery he was around about the places where he was engaged in work¬ 
ing, and also staying, and he traces his movements to tend to indicate that 
he was about those premises and not the premises where the robbery is al¬ 
leged to have been committed. 

His testimony is what is ordinarily termed as an alibi, that is, that he 
was at another place than where the robbery was committed. If any robbery 
was committed, and that, therefore, he had nothing to do with it. 

He also suggests by his testimony that there was not any robbery com¬ 
mitted by anyone on this occasion; that at least one of these witnesses had 
been engaged with some others in an illegal business in respect to which he 
had also been engaged, and that he was discharged from that business by 
reason of having withheld some funds, and that this witness, together with 
the one for whom he was working, had contrived to have some vengeance 
wreaked upon him, and, therefore, that this story is not a reliable one, that 
in point of fact no robbery whatever occurred. 

If his version in either of these respects is correct, of course he is not 
guilty, and you should so find.” (J. A. 14). 


alibi. 30 He explained two witnesses at ‘Todd Place” could 
support the alibi but they couldn’t be located. The one de¬ 
fense witness who testified to his presence at the Oasis Restau¬ 
rant, Bernice Poindexter, wholly failed to substantiate the 
alibi. (J. A. 11-2.) 

The prosecutor’s opening argument to the jury mentioned 
the alibi—the restaurant—theatre—barbershop—and the in¬ 
adequacies of Bernice Poindexter’s testimony in relation thereto 
(Tr. 57-60).“ Appellant’s counsel attempted to establish con¬ 
flicts in the prosecutions evidence in reply argument but 
avoided the weaknesses of the alibi (Tr. 62-6). The prosecu¬ 
tor alluded to the absence of witnesses to support the alibi 
in closing argument. 

Certainly, the strength of the alibi was appreciably dimin¬ 
ished by the failure of the one witness produced to support it.“ 
The availability of other witnesses—the barbershop in par¬ 
ticular or of others from the restaurant where appellant re¬ 
mained to drink, was left wanting. Yet, appellant urges error 
upon the trial court for not sua sponte particularizing and 
singling out the part of appellant’s testimony where he alleged 
he “tried” to locate two witnesses at the Todd Place and project 
this self-serving explanation as to all potential witnesses that 
could have been put were not produced. 

It is doubtful the court would have entertained any such 
instruction on absent witnesses being sufficiently accounted 
for or explained, Billed v. United States, 87 U. S. App. D. C. 
274,278,184 F. 2d 394 (1950). But even so, 

If the accused wished specific charges as to the weight 
in law to be attached to testimony introduced to estab¬ 
lish an alibi, it was his privilege to request the court 

” "Q. Yes. What makes December 30th stand oat in your mind so yoa 
can so graphically tell this Court and Jury every move you made that 
day?—A. Well, I mean after all these things which I say did happen, and 
I can prove them” (Tr. 52). 

” Appellant alleges the prosecutor “interjected” the Issue of absent wit¬ 
nesses “at a time when the defendant had no opportunity to reply to the 
argument” (Br. 11). Of course, the defense interjected the issue of alibi 
in their “opening statement” to the jury but thereafter failed to 
support it. The opening and closing argument by the prosecutor merely 
emphasized the alibi weakness—the defense avoided the issue. 

** See counterstatement, p. 1. 
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to give them. No such .request was made, and there¬ 
fore, the assignments of error are without merit. 
Goldsby v. United States , 160 U. S. 70, 77, 16 S. Ct. 216, 40 
L. Ed. 343 (1895); Accord, United States v. Tramaglino, 197 F. 
2d 928, 932 (2d Cir. 1952), cert denied, 344 U. S. 864. 

“There is no essential question of law here as to which the 
court failed to instruct the jury”, O’Berry v. United States, — 
U. S. App. D. C. — (Case No. 12127, decided December 9, 
1954, slip opinion at 2), and the jury was adequately guided 
in weighing the evidence. 

The Government was under no obligation to call each and 
every available witness, McQuid v. United States, 91 U. S. 
App. D. C. 229,198 F. 2d 987 (1952), cert, denied, 344 U. S. 929; 
Morton v. United States, 79 U. S. App. D. C. 329, 332, 147 F. 
2d 28 (1945), cert, denied, 334 U. S. S75, and “[t]he Govern¬ 
ment sustains its burden when it presents evidence sufficient to 
establish the guilt of the accused”, ibid. An alibi is an affirma¬ 
tive defense contradicting the charge “and if at the close 
of the whole case any given point stands uncontradicted, such 
lack of contradiction is a fact, an obvious truth, upon which 
council are entirely at liberty to dwell * * *”Lefkowitz v. 
United States, 273 Fed. 664, 665 (2d Cir. 1921), cert, denied, 
257 U. S. 637. The fact here is that appellant was unable to 
establish his alibi by corroborating witnesses and the inference 
to be drawn therefrom is entirely against appellant. 

Therefore, it is not likely appellant seriously urges an instruc¬ 
tion which is mostly adverse to himself. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Alfred Hantman, 

Gerard J. O’Brien, 

Assistant United States Attorneys. 
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